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are not restrained by the form of the agreement or by the terms used by 
the parties, or even by their manifest intent which shall be carried out 
only as far as it is right and reasonable. Davis v. U. S., 17 Ct. Ct., 201. 
It has been held that the use of the word "penalty" or "liquidated dam- 
ages" with the sum named is not conclusive on the point. Miller v. 
Elliott, 1 Ind., 484; Davies v. Freeman, 10 Mich., 188. It is the ten- 
dency and preference of the law, however, to regard a sum stated to be 
payable, if the contract is not fulfilled, as a penalty and not as liquidated 
damages. Wallis v. Carpenter, 13 Allen (Mass.), 19; Whitfield v. Levy, 
35 N. J. L., 149. And where the damages provided for in the agreement 
are disproportionate to the several covenants therein provided, in some 
cases being grossly excessive and in others entirely inadequate, they will 
be construed as a penalty rather than as liquidated. Clement v. Cash, 21 
N. Y., 253; Watts v. Sheppard, 2 Ala., 425. But if from the nature of 
the contract the damages cannot be calculated with any degree of cer- 
tainty the stipulated sum will be held to be liquidated damages, otherwise 
a penalty. Lynde v. Thompson, 2 Allen (Mass.), 456. 

Death — Evidence — Disappearance in Face of Fatal Danger. — In re 
Miller, 124 N. Y. Supp., 825.— Held, that though the unexplained disap- 
pearance of a man is not a sufficient foundation for the presumption of 
his death, yet where the testator in a stormy night attempted to reach a 
houseboat in which he lived and the evidence tended to show that he was 
drowned in the effort, and that his body was carried out to sea and he 
was never seen after such time, it justified a finding of death. 

The point was directly ruled in Davie v. Briggs, 97 U. S., 628, where 
a person when last heard from was faced with the same peril it was held 
that this circumstance may raise a presumption of death without regard 
to the duration of the absence. Rulings on the same line are found in 
Travellers' Insurance Co. v. Rosch, 23 Ohio, 491 ; Lancaster v. Washington 
Life Ins. Co., 62 Mo., 121. In re Buckham's Will, 5 N. Y. Supp., 565. 
But the mere absence pf a person from the commonwealth without being 
heard from for any period short of seven years is not sufficient to raise 
a presumption of death. State v. Henke, 58 Iowa, 457; Newman v. Jen- 
kins, 27 Mass., 515. In support of which it has been set down as a rule 
that where a person is once shown to have been living, there is a pre- 
sumption that he continues to live until the contrary is proved. Lane v. 
Fulke, 103 111., 58; Smith v. Knowlton, 11 N. H. 191; Emerson v. White, 
29 N. H., 482. However, the weight of authority is distinctly stated in the 
case of Eagle v. Emnett, 4 Bradf., 117, where it was held that "the fact 
of death may be found from absence of less than seven years coupled with 
other circumstances tending to show it." 

Eminent Domain — Public Service Corporation — Prior Public Use. 
— State ex rel Everett & Cherry Valley Traction Co. v. Superior Court 
of Kings County, 110 Pa. 428 (Wash.). — Held, that one public service 
corporation .may condemn and take a portion of the right of way or 
property of another when there is a necessity therefor, and when the 
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/and sought to be condemned may be taken without material detriment or 
injury to the claimant corporation. 

Property held and used by one corporation for a public use cannot 
be appropriated by another for its use, without authority clearly expressed, 
or implied from the fact that the use claimed is absolutely necessary to the 
accomplishment of the purpose for which the claimant corporation was 
created. Penn. Ry. Co. v. Western Union Telephone Co., 195 U. S., 540. 
But it is held that one railroad company cannot under the general statutes 
of eminent domain, condemn for right of way purposes the land of another 
railroad corporation already in actual and necessary use for railroad pur- 
poses. Atchison, T. and S. F. Ry. Co. v. K. M. & O. Ry. Co., 67 Kan., 
580 And so land appropriated to a public use cannot be appropriated to 
another public use, in the absence of a statute clearly conferring authority 
to make a second seizure. City of Seymour v. Jeffersonville, Madison, and 
Indiana R. R., 126 Ind., 466; Louisiana & N. W. Ry. Co. v. Vicksburg, 
S. P. Ry. Co., 112 La., 915. Yet land occupied by a railroad as its right of 
way may be taken by the State under eminent domain, to the same extent 
as the property of private citizens, either for the use of another railroad 
or for a public highway. T. H. A. and N. M. Ry. Co. v. Detroit, L. & N. 
Ry. Co., 62 Mich., 564. And property belonging to a railroad company not 
in actual use, and not necessary to the proper exercise of the franchise, 
may be taken for the purpose of another railroad company under the 
general railroad law. B. & O. v. Pittsburg, W., and K. K. Ry. Co., 17 W. 
Va., 812; A. & W. Ry. Co. v. A. B. & A. Ry. Co., 124 Ga., 125. 

Evidence — Mailing Letter — Receipt of Letter. — Lawyer v. Globe 
Ins. Co., 127 N. W., 615 (S. D.).— Held, that where there was proof of 
the mailing of a letter with the postage prepaid, properly addressed, notify- 
ing an insurer of the placing of a mortgage upon the insured property, such 
proof was sufficient to sustain a finding that the letter was actually received 
by the insurer. 

The general ruling on this point is that the addressing, stamping, with 
the necessary amount of postage, and mailing of a letter is prima facie 
evidence of its receipt. Ripley Nat. Bank v. Latimer, 64 Mo. App., 321; 
Bloom v. Wanner, 25 Ky. Law Rep., 1646. And it is held that a letter 
is mailed if placed in a street letter box. Reynolds v. Maryland Casualty 
Co., 30 Pa. Super. Ct., 456. Or even handed to a railway mail clerk on 
board a mail car. Watson v. Richardson, 110 Iowa, 673. Likewise there 
is a presumption that an uncalled-for letter with a return card in the cor- 
ner was returned to the addressee. Hedden v. Roberts, 134 Mass., 38. 
Furthermore, the postmark of the office in which a notice is mailed is 
generally considered prima facie evidence of the time when it was mailed. 
New Haven County Bank v. Mitchell, 15 Conn., 206. And in the same 
manner it has been held that presumption of delivery results from the in- 
trusting to a telegraph company for transmission of a message properly 
addressed. Perry v. German- American Bank, 53 Neb., 89. However, there 
is no conclusive presumption of law that a letter properly addressed and 
mailed was received. First Nat. Bank v. McManigle, 69 Pa. St., 156; 
Greenfield Bank v. Crofts, 86 Mass., 447. 



